While the witnesses referred to safety often in their testimony,
safety is only indirectly involved in this case.  MSHA did not issue its
citation and withdraw its approval because the dam in question was
unsafe.  It withdrew its approval because the dam and pond were not
being operated in accordance with the Engineering and Design Manual> Coal
Refuse Disposal Facilities prepared by E. D'Appolonia Consulting Engineers,
Inc., and published by MSHA's predecessor, the Interior Department's
Mining Enforcement and Safety Admiuistration.  The publication contains
Table 6,6 (see. page 6.62 of Joint Exhibit No. 6) which establishes the
criteria for determining the size of a design storm that the impoundment
must be able to accommodate.  Table 6.6 classifies dams as small, inter-
mediate and large and classifies their hazard potential as low, moderate
and high. When MSHA approved Monterey's plans, it was agreed that the
impoundment size was intermediate and that the hazard potential was low.
This resulted in the design storm of 1 percent probability or OPB.  Such
a storm would occur once in a hundred years.  Page 6.63 of Joint Exhibit
No. 6 makes it absolutely clear that the size classifications of Table
6.6 are based on the depth of the water "above any settled material."
That is the item which MSHA chooses not to understand. The MSHA witnesses
argued that the slxe criteria of Table 6.6 should be based on the depth
of the entire impoundment, including the settled materials.

Section 77.216 of Title 30, Code of Federal Regulations, provides
that design, construction and maintenance plans are required if an
impounding structure can:

(1) Impound water, sediment, or slurry to an elevation
of five feet or more above the upstream toe of the structure
and can have a storage volume of 20 acre-feet or more; or

(2) Impound water, sediment, or slurry to an elevation
of 20 feet or more above the upstream toe of the structure,
or

(3) As determined by the District Manager, present a
hazard to coal miners.

From this requirement that impounding structures having a total water
slurry or sediment depth of 20 feet or more must be in accordance with a
design plan, MSHA jumps to the conclusion that whenever there is a
reference to the size of an impounding structure, it must always mean
the amount or depth of the water slurry and sediment.  In the 268 pages
of deposition testimony, there was no scientific or engineering reason
given for including or excluding the sediment when determining the size
of the impoundment.  There was no testimony as to the pressures on the
inner surface of the dam below the top of the sediment level comparing
that pressure to the pressure which would have been generated at that
level if the entire impoundment had consisted of water.  But the fact
remains that Table 6.6,which MSHA relies on and which it charged Monterey
with violating, counts only the water above the settled material in
determining the size of a pond for design storm purposes.fact that complainant may have had something to do with  calling
